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Transition of Russia and other States – CIS Participants to market economy, 

their integration into worldwide economic system in combination with 

globalization process typical for modern stage of world history naturally results in 

progressing development of foreign economic activity accompanied by increase of 

number of commercial disputes and diversification of their contents. 

Interests of business community to have such disputes resolved promptly and 

efficiently precondition growing demand for methods of settlement of 

disagreements arising in the course of international trade which may serve as an 

alternative to consideration of cases in state courts where proceedings are 

formalized, long term and multi-level. 

It contributes in active use of voluntary arbitration (including international 

commercial arbitration) and mediation. 

Advantages of arbitration forums as compared with state courts emanate from 

the fact that litigants in arbitration enjoy much stronger possibility (than in state 

courts) directly to influence both formation the arbitral panel by appointment (or at 

least recommendation) of arbitrators and the very proceedings. 

It is well-known that one should distinguish ad hoc arbitration and permanent 

(institutional) arbitration. 
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In ad hoc arbitration it is up to the litigants to determine the course of 

proceedings. Permanent arbitration forums have rules of their own consisting 

almost completely of optional provisions observance of which depends upon the 

litigants’ discretion. 

Proceedings in state courts are open for public (unless there are issues relating 

to state, commercial or other secrets protected by law), meanwhile arbitration’s 

activity is based upon confidentiality principle, and it is very substantial for 

commercial turnover since disclosure of some details being discussed in the course 

of proceedings may produce negative impact upon business reputation of the 

plaintiff and/or respondent. 

Although enforcement of an arbitral award (since it is issued by a voluntary 

forum) is impossible without assistance of a state court, the latter, first, is only 

entitled to refuse issuance a writ of execution in a very limited number of 

situations exhaustively listed in the norms of international and national law, and, 

secondly, the arbitral award is in any way not subject to review on the merits of the 

case. 

As for mediation, it has some advantages as compared both with state courts 

and with arbitration forums since both court judgment and arbitral award are issued 

in favour of one (and, accordingly, against another) litigant whose cooperation 

often terminates after proceedings. Meanwhile mediation is aimed to assist the 

conflicting parties to find a mutually acceptable solution with help of a mediator, 

so that, in case of successful outcome of negotiations, they remain to be partners. 

Among permanent international commercial arbitration forums the most 

authoritative are, e.g., Arbitration Institute of the Stockholm Chamber of 

Commerce, London Commercial International Arbitration, International 

Commercial Arbitration of the International Chamber of Commerce (Paris) etc. 

These (as well as other) international forums rather often deal with disputes 

between commercial organizations located in countries belonging to different law 

families. 
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Meanwhile legal systems of CIS countries, certainly, not being identical, are 

similar to each other to a substantial extent, which circumstance undoubtedly 

simplifies both dispute resolution and meditative settlement of disagreements 

between businesses of those countries. 

With due consideration of these ideas the CIS Economic Court initiated 

creation of relevant structures by the Ordinance of the Plenum of 22
nd

 July 2007. 

International Center for adjustment of disputes at the Economic court of the 

Commonwealth of Independent States was established 4
th

 April 2008 whose 

founders were the CIS Economic Court, the Secretariat of the Inter-Parliamentary 

Assembly Council, and International Union of Lawyers’ social associations 

“International Union of Lawyers”. 

The International centre consists of the permanent Arbitration court and 

Chamber of mediators whose activities are regulated respectively by the 

Arbitration Rules and Conciliations Rules, prepared on the basis of provisions as 

formed in the practice of international commercial proceedings and meditative 

activity. 

With regard to the Arbitration court of the International center it is necessary 

first of all to determine the kinds and personal complement of disputes within its 

jurisdiction. 

In doing so the following questions should be answered. 

1) Whether the Arbitration court’s jurisdiction embraces only 

international disputes or internal ones as well? 

E.g.  according to the RF Law “On International Commercial Arbitration” of 

7
th

 July 1993 it is possible,  upon agreement of the parties, to refer to international 

commercial arbitration contractual or other civil law disputes arising in the course 

of performance of foreign trade and other kinds of foreign economic liaisons if a 

commercial enterprise at least of one party is located abroad
1
, as well as disputes of 

businesses with foreign investments and international associations and 

                                                             
1 What is meant here are disputes between parties belonging to different states, therefore such disputes shall be 
qualified as international ones. 
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organizations established in the territory of the Russian Federation, between 

themselves, disputes between their participants, as well as their disputes with other 

subjects of law of the Russian Federation”
2
. Ergo: this Law admits resolution by 

international commercial arbitration (such as ICAC of the RF Chamber of 

Commerce and Industry
3
) both international disputes and – upon some 

preconditions – also internal ones. 

2) Whether the Arbitration court may only consider disputes between 

commercial organizations or also disputes with involvement of public bodies (such 

as states)? 

E.g. UNCITRAL Model Law “On International Commercial Arbitration”, 

having included in the jurisdiction of the arbitration any disputes of commercial 

nature regardless of their contractual or non-contractual origin, does not introduce 

any restriction with regard to their personal complement. There are no such 

restrictions on the RF Law of 7
th

 July 1993 as well. 

According to the RF Civil Code the Russian Federation, subjects of the 

Russian Federation, as well as municipalities “act in relations regulated by civil 

legislation, on equal bases with other participants of these relations - citizens and 

legal entities” (Article 124, Section 1), and activities of such subjects shall be 

governed by “norms determining participation of legal entities in relations 

regulated by civil legislation unless otherwise emanates from law or peculiarities 

of those subjects” (Article 124, Section 2). 

Civil law relations between a state, on the one hand, and a natural person or 

legal entity, on the other (they are sometimes called “diagonal” relations due to 

involvement of a public body, such as a state) are of civil law nature, and therefore 

disputes connected with them may be (it relevant agreement is in place) referred to 

arbitration. 

                                                             
2 Businesses with foreign investments (regardless of the amount of a foreign share in their chartered capital) shall 
acquire a status of Russian legal entities (see: Article 1214 of the RF Civil Code). Therefore disputes between them 
and their participants or between them and other Russian persons shall be deemed internal ones since among 
participants to such disputes there are no persons belonging to other states. 
3
 See: § 2 (Section 1) of the ICAC  Rules. 
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However peculiarities of such relations were a background for creation of 

specific legal mechanism for arbitral resolution of commercial disagreements 

between states and private persons, as provided in Washington Convention 1965 

“On the Settlement of Investment Disputes between States and Nationals of other 

States”
4
. 

3) Whether the jurisdiction of the Arbitration court is limited with 

resolution of civil law disputes between businesses of CIS countries or it may also 

consider disputes with involvement of persons belonging to other states? 

E.g. the complement of participants to the European Convention on 

International Commercial Arbitration (Geneva, 1961) includes, in addition to 

countries located in Europe, also Burkina Faso and Cuba. 

According to Article 1 (Section 1) of the Arbitration rules of the International  

center for adjustment of disputes at the Economic Court of the CIS “the Arbitration 

court shall, upon the arbitration agreements of  the parties, consider concrete 

dispute, arising:  

out of international economic liaisons between States – participants to CIS 

and businesses of those States; 

out of performance of international economic liaisons between businesses of 

States – participants to CIS;  

other disputes of economic character if agreement of the parties provides to 

refer the dispute to its consideration”. 

As it appears from the quoted legend: 

1) the Arbitration court’s jurisdiction is specifically designated to deal 

with disputes between persons belonging to different states, so it is not extended to 

internal disputes (see: paragraph 3); 

2) the Arbitration court’s jurisdiction embraces foreign economic 

disputes both between businesses of different CIS countries on both sides, as well 

                                                             
4 This mechanism (International Centre for the settlement of Investment disputes) is binding for the States – 
participants to this Convention. Commercial disputes between private persons and states not participating in the 
Convention (such as the Russian Federation) in case they are referred to arbitration, shall be considered according 
to the rules as contained in other international treaties (such as, e.g., New-York Convention 1959 “On Recognition 
and Enforcement of Foreign Arbitral Awards”). 
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as those between a business, on the one side, and a State – CIS participant on the 

other (see: paragraph 2). In other words, the Arbitration court’s jurisdiction 

includes also disputes arising out of “diagonal” relations; 

3) the wording “other disputes of economic character if agreement by the 

parties provides to refer such a dispute to the Arbitration court for resolution” 

indicates that the Arbitration court’s jurisdiction is not limited with disputes within 

CIS. Foreign economic disputes with involvement (on both or at least one sides) of 

persons belonging to other states may be referred for resolution the Arbitration 

court subject to relevant arbitration agreements. 

Requirements concerning written form of an arbitration agreement shall be 

deemed complied with “if it is contained in a document signed by the parties or in 

an exchange of letters, telex, telegrams or other means of communication which 

provide a record of the agreement, or in an exchange of statements of claim and 

defense in which the existence of an agreement is alleged by one party and not 

denied by another. The reference in a contract to a document containing an 

arbitration clause constitutes an arbitration agreement provided that the contract is 

in writing and the reference is such as to make that clause part of the contract”. 

One cannot but note complete identity of this rule with the norm of Article 7 

(Section 2) of the UNCITRAL Model Law “On International Commercial 

Arbitration” (in its original version). 

The Arbitration Rules reflect also a lot of other Model Law norms, such as 

those on a procedure of formation of a collective arbitral panel, on preconditions 

and procedure of challenge of arbitrators, on identification of governing law, on 

security measures etc. 

Meanwhile the Arbitration Rules give answers to certain questions not 

touched in the Model Law. E.g. this Law provides that when a case in considered 

by an arbitral panel (usually consisting of three persons) an award shall be taken by 

majority of votes. 
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However generally speaking one cannot exclude a situation when each 

arbitrator will have his own opinion (different from those of other arbitrators), and 

none of them will be supported by majority of votes.  

Such situations are dealt with in a provision as contained in § 38 (Section 2) 

of the ICAC’s Rules according to which “an award shall be taken by majority of 

arbitral panel’s votes. If an award cannot be taken by majority of votes, it shall be 

taken by the chairman of the arbitral panel”. 

Similar (albeit not identical) approach is adopted by the Arbitration Rules of 

the International center for adjustment of disputes at the Economic Court of the 

CIS. According to Article 27 (Section 1) of the Rules “upon consideration of the 

case by three arbitrator panel an award or other arbitral ruling shall be taken by 

majority of arbitrators. If an award cannot be taken by majority of votes, the parties 

shall appoint other arbitrators. If newly appointed arbitrators fail to take an award, 

it shall be taken by the chairman of the panel”. 

It is worthwhile to pay specific attention to the Arbitration Rules provisions 

concerning the procedure of enforcement of arbitral awards. 

Article 37 of the Rules reads: “Arbitral award shall be final and subject to 

voluntary execution according to the procedure and within the term as established 

in the award. If an award does not indicate the term for its execution, it shall be 

executed forthwith. 

In case of refusal or refraining from voluntary execution of an award its 

enforcement shall be performed in accordance with rules of international law and 

procedural legislation of the place of enforcement”. 

Arbitral award enforcement proceedings are regulated by several international 

treaties. It is first of all the New-York Convention 1958 “On Recognition and 

Enforcement of Foreign Arbitral Awards” determining both the procedure of 

lodging of relevant motion (see: Article IV) and the grounds for refusal recognition 

and enforcement of a foreign arbitral award (see: Article V). 

The rules of the Convention are reflected in Article 239 of the RF Arbitration 

Procedure Code. 
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This Convention is universal as concerns the number of its participants. 

Meanwhile in frames of the CIS there is an Agreement “On the Procedure of 

Resolution of Disputes connected with Performance of Business Activity” (Kiev, 

1992) regulating abovementioned issues with regard to foreign court decisions 

(including arbitral awards) in substantial different way (see: Articles 8 and 9). 

There is no contradiction between there international treaties since according 

to direct indication as contained in Article VII (Section 1) of the New-York 

Convention its provisions “shall not affect the validity of multilateral or bilateral 

agreements concerning the recognition and enforcement of arbitral awards entered 

into by the Contracting States”. 

Accordingly, enforcement of arbitral awards in disputes whose parties belong 

to the states participating in Kiev Agreement shall be performed under the norms 

of this Agreement
5
, meanwhile if at least one of the parties to a dispute resolved by 

the Arbitration court is an organization belonging to other state, enforcement of 

such an award shall be subject to the rules of the New-York Convention.  

Arbitration court shall in any way assist the parties to conclude an amicable 

agreement; however if they failed to reach such an agreement, the court shall issue 

an award whereby claims of one litigant are satisfied (and those of another one are 

rejected). 

Meanwhile mediation is aimed to assist the conflicting parties to find (with 

involvement of a mediator) a fair and mutually acceptable balance of conflicting 

interests so as to settle their disagreements without litigation proceedings (both in 

state court and in arbitration forum) and on this basis to maintain continuation (and 

in optimal variation – even further development) of their partnership relations. This 

is actually the main advantage of the mediation as compared with judicial dispute 

resolution. 

                                                             
5
 When comparing norms of the Agreement with relevant (albeit to some extent different) rules of the RF 

Arbitration Procedure Code it is necessary to take into consideration Article 15 (Part 4) of the Constitution of the 
Russian Federation according to which “generally recognized principles and norms of international law and 
international treaties of the Russian Federation shall be an integral part of its legal system. If an international 
treaty of the Russian Federation provides other rules than those provided for by law, the rules of the international 
treaty shall apply”. 
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Mediative proceedings in case of successful outcome are ended in an 

agreement on settlement of the dispute to be made in writing and signed by the 

parties and the mediators (see: Article 11, Section 1 of the Reconciliation Rules of 

the International center for adjustment of disputes at the Economic Court of the 

CIS). 

“An agreement shall contain an information of the parties to the dispute, on 

the obligation out of which the dispute arose, on conciliation procedure performed, 

on the mediator, as well as on the conditions agreed by the parties, on amount and 

term of performance of the obligations… of one party towards the other” (Article 

11, Section 2). 

Mediative agreement, as it appears from the quoted legend, is aimed to 

restructuring civil law relations between the parties to the dispute and results in 

arising, amendment or termination of their civil law rights and duties. In other 

words, such an agreement, as concerns its legal nature, is a kind of a transaction 

(see: Article 153 of the RF Civil Code), and in case of its non-performance “the 

parties are entitled to approach a court of law or arbitration forum for protection of 

their rights” (Article 12, Section 3 of the Reconciliation Rules). 

If a mediation agreement is entered into when the dispute between the parties 

is a subject matter of judicial proceedings, then such an agreement, having been 

approved by court, shall obtain a character of an amicable agreement and shall be 

subject to enforcement under the same rules as those regulating enforcement of a 

court judgment (or, accordingly, arbitral award). 

To sum up it should be noted that the International center for adjustment of 

disputes at the Economic Court of the CIS provides methods of alternative 

economic dispute resolution (such as the Arbitration court the Chamber of 

mediators) designated to facilitate efficient settlement of disagreements and in 

perspective – further development of foreign economic cooperation both in frames 

of  the CIS and beyond it. 

 

 



10 
 

 


